I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAUREEN LAUER : ClVIL ACTI ON
Pl aintiff : NO. 02- 8585
V.
JO ANNE BARNHART,
Conmmi ssi oner of
Soci al Security,

Def endant

Padova, J. VEMORANDUM January _ , 2004

Plaintiff Maureen Lauer seeks judicial reviewof the decision
of Defendant, Social Security Comm ssioner Jo Anne Barnhart, which
denied her claim for Social Security Disability (DI B) benefits.
Both Plaintiff and Defendant have filed notions for sunmmary
j udgnent . Pursuant to 28 U S.C. 8 636(b)(1)(B) and Local Rule
72.1(d)(1) (O, the Court referred this matter to Magi strate Judge
Linda K. Caracappa for a Report and Recomrendati on. Magi strate
Judge Caracappa recommended that Plaintiff’s notion for summary
judgnment be denied, and that Defendant’s notion for summary
j udgnent be granted. Plaintiff filed tinmely objections to the
Report and Recommendati on. For the reasons which follow, the Court
overrules Plaintiff’s objections and grant’s Defendant’s noti on for

summary judgnent in its entirety.



| . FACTUAL HI STORY

Plaintiff is a forty-two year-old fenal e born on Decenber 22,
1960 (Tr. 38). She has a high school education, and past work
experience as a cashier, secretary, bank clerk, and payrol
assistant (Tr. 40-41). Disability is alleged as of February 7,
1991, when she injured her back at work lifting a box (Tr. 173).
Plaintiff’s |ast date insured for DI B was Septenber 30, 1992, and
thus, in order to be entitled to such benefits, she nust establish
disability on or prior to this date. 20 CF. R § 404.131 (a).

Plaintiff’s application for DIB was denied both initially and
upon reconsideration (Tr. 130-136). She then requested a hearing
before an Adm nistrative Law Judge (ALJ). A hearing was held on
February 12, 1999, at which Plaintiff, represented by counsel
testified. Also testifying were a vocational expert, a nedica
expert, and a wtness, her husband (Tr. 34-127). In a decision
dated April 28, 1999, the ALJ determned that Plaintiff “has the
following severe inpairnment which causes nore than m ninal
restrictions wupon claimant’s ability to work: a severe back
i mpai rment (herniated |unbar disc).” (Tr. 25). The ALJ further
determ ned that plaintiff, during the period before her date |ast
i nsured (Septenber 30, 1992), retained the residual functiona

capacity to performher past work as a secretary and payroll clerk



(Tr. 26).1 Thus, the ALJ determned that Plaintiff was not
entitled to benefits (Tr. 26-27).

The ALJ's findings becane the final decision of the
Comm ssi oner when the Appeals Council denied plaintiff's request
for review on Septenber 26, 2002. (Tr. 5-6).

1. MEDI CAL HI STORY

The rel evant evidence in this case consists of nedical reports
and testinony which are summari zed as foll ows:

Plaintiff was eval uated by an orthopedi ¢ surgeon, Dr. Joseph
Shat ouhy, on Septenber 10, 1991. Dr. Shatouhy di agnosed Plaintiff
with “lunbar sprain syndrone superinposed on |unbar degenerative
disc disease without any disc herniation.” (Tr. 425.) Dr .
Shat ouhy opined that Plaintiff could return to her job, provided
she did not |ift objects over 25 pounds and did not sit, stand or
wal k for nore than two hours at a tine. (Tr. 425-26.)

Dr. Philip Spinuzza evaluated Plaintiff on July 10, 1991, and
noted that Plaintiff had continued pain in the |ow back that was
aggravat ed by bending, twisting, lifting and sitting for prolonged
periods of tinme. (Tr. 267.) Dr. Spinuzza saw Plaintiff again on

Novenber 6, 1991. On this date, Dr. Spinuzza noted that Plaintiff

! The ALJ also found that Plaintiff's condition significantly
deteroriorated subsequent to Plaintiff’'s date last insured. The
ALJ further found that, as of Novenber 1996, but not before,
Plaintiff was disabled within the neaning of the social security
regul ations. (Tr. 26.) However, because this date was nearly four
years after Plaintiff’s date last insured, the ALJ found that
Plaintiff was not entitled to benefits. (Tr. 27.)
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had a nornmal gait and was taking no nedi cation, but advised her to
consider an epidural steroid injection. (Tr. 264.) A doctor
from the Phil adel phia Othopedic group? reported on June 24, 1992
that Plaintiff had a sitting tolerance of 30 m nutes maxi num and
had difficulty riding in a car or sitting at honme for |[|onger
periods than that. (Tr. 257.) This doctor further noted that
Plaintiff had a normal gait and was neurologically intact. (ld.)
Thi s doctor recommended an exercise program (1d.)

On August 26, 1992, Dr. GCeorge Avetian dism ssed Plaintiff
fromactive treatnent and advised Plaintiff that she should avoid
prol onged sitting, standing, lifting, tw sting, forward bendi ng and
exercising. (Tr. 249-50.) Dr. Avetian further found that Plaintiff
was “partially disabled with regard to daily living activities as
defined by the AMA.” (1d.)

Plaintiff was given a functional capacity eval uation at Ridl ey
Sports Therapy on Septenber 3, 1992. Plaintiff was found to have
a functional capacity sonewhere between |ight and sedentary work.
(Tr. 355-57). The report further found that Plaintiff “exhibit][ed]
tendenci es toward synptom magni fication and i nappropriate illness
behavior.” (1d.)

Dr. Spinuzza saw Plaintiff again on Cctober 21, 1992. Dr.

Spi nuzza found that Plaintiff’s sitting tol erance was 30 m nutes,

2This docunent is not signed, and there is no indication on
the docunent of the name of the doctor who conpleted the
eval uati on.



and recommended that Plaintiff continue her exercises. (Tr. 413.)
Dr. Spinuzza also opined that, because of Plaintiff’s 30 mnute
sitting tolerance, it would be very difficult for her to return to
her past job as a secretary. (Tr. 413.)

In February 1997, Plaintiff cane under the care of an
ort hopedi ¢ surgeon, Dr. R chard Levenberg. Dr. Levenberg found
that plaintiff had suffered a rapid deterioration of her
neurol ogical function in Novenber, 1996. (Tr. 487-89.) Dr .
Levenberg perfornmed a lamnectiny on February 24, 1997. (1d.)

Plaintiff testified at the admnistrative hearing that her
condi tion had progressively worsened over the years. (Tr. 40-49).
Plaintiff used a cane at the hearing, but testified that she only
began to use this cane after her surgery in February, 1997. (Tr.
39). Plaintiff testified that she was able to drive a car in 1991,
but that her tolerance for sitting in the vehicle was only
approximately 25 mnutes. (1d.)

ADr. Askin testified as a nedical expert at the hearing. Dr.
Askin opined that Plaintiff’s back inpairnment net the severity of
a listed inpairnent as of Novenber, 1996, but further found that
Plaintiff was capable of performng a restricted range of work
before this date. (Tr. 90-102.)

A vocational expert also testified at the hearing. The
vocational expert found, based upon the hypothetical presented by

the ALJ, that Plaintiff could performher past work as a secretary



and payroll clerk. (Tr. 106-08.)
[11. STANDARD OF REVI EW

Under the Social Security Act, aclaimant is disabled if heis
unabl e to engage in "any substantial gainful activity by reason of
any nmedi cally determ nabl e physical or nental inpairnment which can
be expected to . . . last for a continuous period of not |ess than
twelve (12) nonths." 42 U. S.C. 8423(d)(1)(A); 20 C.F. R 8404. 1505.
Under the nedical-vocational regulations, as pronulgated by the
Comm ssioner, the Comm ssioner uses a five-step sequential

eval uation to evaluate disability clains.® The burden to prove the

®The five steps are:

1. If you are working and the work you are doing is
substantial gainful activity, we will find that you are
not di sabl ed regardl ess of your nedi cal condition or your
age, education, and work experience.

2. You nust have a severe inpairnment. |If you do not have
any inpairment or conbination of inpairnents which
significantly limts your physical or nental ability to

do basic work activities, we will find that you do not
have a severe inpairnment and are, therefore, not
di sabled. W will not consider your age, education, and

wor k experience. However, it is possible for you to have
a period of disability for atinme in the past even t hough
you do not now have a severe inpairnent.

3. If you have an i npairnment(s) which nmeets the duration
requirenent and is listed in Appendix 1 or is equal to a
listed inmpairment(s), we will find you disabl ed w thout
consi dering your age, education, and work experience.

4. Your inpairnment(s) nust prevent you from doi ng past
rel evant work. If we cannot make a deci si on based on your
current work activity or on nedical facts al one, and you
have a severe i nmpairnent(s), we then reviewyour residual
functional capacity and the physical and nental denmands
of the work you have done in the past. If you can still
do this kind of work, we wll find that you are not
di sabl ed.

5.  Your inpairnment(s) nust prevent you from doi ng any
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exi stence of a disability rests initially upon the claimnt. 42
U S C 8423(d)(5). To satisfy this burden, the claimant nust show
an inability toreturnto his fornmer work. Once the cl ai mant nmakes
this showi ng, the burden of proof then shifts to the Comm ssioner
to show that the claimant, given his age, education and work
experience, has the ability to performspecific jobs that exist in

the econony. Rossi v. Califano, 602 F.2d 55, 57 (3d Gr. 1979).

Judicial review of the Commssioner’s final decision is
limted, and this Court is bound by the factual findings of the
Comm ssioner if they are supported by substantial evidence and

deci ded according to correct |l egal standards. Allen v. Brown, 881

F.2d 37, 39 (3d Cir. 1989); Coria v. Heckler, 750 F.2d 245, 247 (3d

Cir. 1984). "Substantial evidence" is deened to be such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support

a deci sion. Ri chardson v. Perales, 402 U S. 389, 407 (1971)

Cotter v. Harris, 642 F.2d 700, 704 (3d Cir. 1981). Substantia

evidence is nore than a nere scintilla, but may be sonewhat | ess

t han a preponderance. Dobrowolsky v. Califano, 606 F.2d 403, 406

other work. (1) If you cannot do any work you have done
in the past because you have a severe inpairnment(s), we
w || consider your residual functional capacity and your
age, education, and past work experience to see if you
can do other work. If you cannot, we wll find you
di sabled. (2) If you have only a margi nal education, and
| ong work experience (i.e., 35 years or nore) where you
only did arduous unskill ed physical |abor, and you can no
| onger do this kind of work, we use a different rule.
20 C F. R 88 404.1520(b)-(f).



(3d Gr. 1979).

Despite the deference to adm nistrative decisions inplied by
this standard, this Court retains the responsibility to scrutinize
the entire record and to reverse or remand if the Comm ssioner’s
decision is not supported by substantial evidence. Smth v.
Califano, 637 F.2d 968, 970 (3d G r. 1981). Substantial evidence
can only be considered as supporting evidence in relationship to

all other evidence in the record. Kent v. Schwei ker, 701 F.2d 110,

114 (3d Cir. 1983).
| V. DI SCUSSI ON

Plaintiff argues that the ALJ's decisionin this case failed
to accord adequate weight to the findings of her physicians that
she was unable to work before her date last insured, and was
t herefore not based upon substantial evidence.

After exam ning the record, the ALJ found that only one of the
physi cians who examned Plaintiff, Dr. Levenberg, opined that
Plaintiff was di sabl ed under the Social Security regul ati ons before
her date last insured. Specifically, Dr. Levenberg testified at
his deposition that, based upon his exam nations of Plaintiff
begi nning i n 1997, and based upon his reviewof Plaintiff’s records
of prior treatnent, he could state with a reasonabl e degree of
medi cal certainty that Plaintiff was unable to work fromthe date
of her injury (Tr. 588.) Dr. Levenberg appeared to base this

opinion on his belief that, given Plaintiff’s medical history, any



attenpt on her part to engage in even sedentary or |ight work would
have caused her condition to rapidly deteriorate. (Tr. 588.)
However, Dr. Levenberg failed in his testinony to explain why he
believed that Plaintiff’s condition would necessarily have
deteriorated. Moreover, it is not disputed that Dr. Levenberg did
not begin treating Plaintiff until February, 1997, over four years
after Plaintiff’'s date |ast insured. Furthernore, there is a
substantial anount of evidence in the record denonstrating that
Plaintiff’s back <condition worsened significantly in 1996.
Specifically, a report by Dr. Levenberg dated February 21, 1997
states that Plaintiff “did fairly well” until Novenber 1996, when
she suffered a severe deterioration of her condition, requiring
surgery. (Tr. 487-89.) Dr. Levenberg also testified at the hearing
that Plaintiff’s condition worsened over time. Furthernore, Dr.
Askin, a medical expert at the admnistrative hearing, testified
that Dr. Levenberg’ s opinion that Plaintiff could not have engaged
in substantial gainful activity before her date last insured was
“hi ghly specul ative.” (Tr. 68-69.)

The ALJ further found that, in contrast to Dr. Levenberg, none
of the physicians who did examne Plaintiff during the period
before her date |ast insured ever determned that the l[imtations
caused by her condition left Plaintiff entirely unable to work.
The adm ni strative record fully supports the ALJ's finding in this

regard. Indeed, Plaintiff’s neurological condition and resulting



limtations as described by these exam ning physicians are not
consistent with a finding that Plaintiff was disabled during the
relevant period wthin the neaning of the Social Security
regul ati ons. A functional capacity evaluation perforned on
Septenber 3, 1992, within one nonth of Plaintiff’s date | ast
insured, indicated that Plaintiff fell between “the categories for
sedentary work and light work as defined by the D ctionary for
Cccupational Titles put out by the United States Departnent of
Labor.” (Tr. 357.) The evaluation notes further state that
the results of this functional capacity eval uati on may
not be indicative of [Plaintiff’s] true capacities as the
results of the questionnaires tend to indicate that
[Plaintiff] my be exhibiting inappropriate illness
behavi or or synptom magnification.
(Id.) Simlarly, Dr. Shatouhy, after an exam nation conducted on
Septenber 10, 1991, stated that Plaintiff had the capability to
return to her job, with the restriction that she should not be
allowed to sit, stand or walk for nore than two hours at a tinme and
should not be allowed to lift nore than 25 pounds. (Tr. 603.)
After a subsequent evaluation conducted on August 6, 1992, Dr.
Shat ouhy again stated that Plaintiff could return to “working
activity,” provided that she wore a protective brace and avoi ded
lifting nore than 25 pounds. (Tr. 604.) Dr. Spinuzza, after an
exam nati on conducted on August 7, 1991, stated that Plaintiff was

“neurologically intact” with a normal gait pattern. (Tr. 420.) Dr.

Spi nuzza also stated at this tine that Plaintiff had pain in her
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| eft side and buttocks while sitting, and therefore had a sitting
tolerance of up to 30 mnutes. (ld.) Nearly three years later, in
July, 1994, Dr. Spinuzza, after examning Plaintiff, filled out a
physi cal capacity checklist in which he indicated that Plaintiff
could work part time for four hours per day. (Tr. 428.)* On
Septenber 14, 1995, Dr. Sachs, after examning Plaintiff, stated
that “the patient can do a sedentary type of job.” (Tr. 235.)
None of these physicians, nor any other physician in the record
besides Dr. Levenberg, ever stated that Plaintiff was totally
di sabl ed or unable to engage in any substantial gainful activity.
Furthernore, no physician in the record besides Dr. Levenberg ever
stated that Plaintiff’s condition woul d have deteriorated rapidly
had she attenpted to return to work during the period before her
date | ast insured. Accordi ngly, upon review of the record, the
Court finds that the ALJ's decision to reject Dr. Levenberg' s
conclusion that Plaintiff was disabled during the relevant tine

peri od was reasonabl e and based upon substantial evidence.

“*Plaintiff argues that Dr. Spinuzza's opinion that Plaintiff
was capable of only part tinme work is inconsistent with the ALJ' s
finding that Plaintiff was not disabled, because claimnts
“ordinarily nmust be able to work full tine in order to be found not
di sabled.” (PI’s Mt. Summ J. at 19.) However, the Soci al
Security Regul ations clearly state that a person who can work only
on a part tinme basis may still be capable of substantial gainfu
activity, depending upon their incone level. (20 CFR 404.1572.)
The ALJ found that, based upon Plaintiff reported full tine salary,
her part tine earnings (working four hours per day) would still be
sufficient for a finding of substantial gainful activity. (Tr. 21.)
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Plaintiff argues that, because Dr. Levenberg was Plaintiff’s
treating physician, his opinion should have been accorded greater
wei ght than the opinion of Dr. Askin, a non-treating physician who
examned Plaintiff’s nmedical records and testified as a nedica
expert at the admnistrative hearing. A treating physician’s
opinion regarding the nature and severity of a claimant’s
inmpairnment is generally entitled to greater weight than a non-
treating physician’s opinion, and, where the opinion is not
contradi cted by other substantial evidence in the record, it wll

be given controlling weight. Fargnoli v. Massanari, 247 F.3d 34, 43

(3d Cr. 2001). The rationale behind this rule is that a treating
physician is generally in the best position to obtain a detailed
picture of a claimant’s condition over tine. |d.

As discussed, supra, Dr. Levenberg did not begin treating
Plaintiff wuntil February, 1997, and thus was not Plaintiff’s
treating physician during the period before Septenber, 1992, the
period relevant to the disability determnation in this case
Thus, the Court sees no basis for considering Dr. Levenberg a
treating physician for the purpose of determ ning the nature and
extent of Plaintiff’'s disability during the relevant period.
Furthernore, as the ALJ noted, Dr. Levenberg' s opinion was
i nconsi stent not only with Dr. Askin’s opinion, but also with other
evidence in the record, including, inter alia, the residual

functional capacity exam nation conducted in Septenber, 1992 and
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t he opinions of doctors who did treat or examne Plaintiff.

Plaintiff further argues that the nedical opinions of Drs.
Spi nuzza and Shat ouhy, who both indicate that Plaintiff could only
sit for limted periods of time during an eight hour day, are
inconsistent wwth the ALJ's finding that Plaintiff was capabl e of
performng her past work as a secretary and payroll clerk.
However, a vocational expert who testified at the hearing noted
that both these positions allow, and in many cases require, an
enpl oyee to periodically stand and wal k around. (Tr. 107.) Thus,
the ALJ's finding in this regard was based upon substanti al
evi dence.

Plaintiff further argues that the ALJ failed to properly
evaluate Plaintiff’s subjective conplaints of +the pain she
experienced during the period before her date last insured. “An
ALJ nust give serious consideration to a claimnt's subjective
conpl aints of pain, even where those conplaints are not supported
by objective evidence . . . . \Were nedical evidence does support
a claimant’s conplaints of pain, the conplaints should then be
gi ven great weight and may not be disregarded unless there exists

contrary nedi cal evidence.” Mson v. Shalala, 994 F. 2d 1058, 1067-

68 (3d Cir. 1993)(citations omtted). Thus, where the ALJ does
not fully accept a Plaintiff’s testinony concerning pain
experienced, the ALJ is obligated to explain her reasoning. See

id. Where the claimant has a condition which could reasonably
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produce the pain alleged, but the pain that the clai mant conpl ai ns
of exceeds the level and intensity that is supported by objective
nmedi cal evidence, the ALJ nust consider the followi ng five factors:
(1) the individual’'s daily activities; (2) the |ocation, duration,
frequency, and intensity of the individual’s pain or other
synptons; (3) factors that precipitate and aggravate the synptons;
(4) the type, dosage, effectiveness and side effects of any
medi cation taken by the individual; (5) treatment, other than
medi cation that the individual receives or has received for relief
of pain or other synptons; and (6) any neasure ot her than treatnent
that the individual uses or has used to relieve pain or other
synptonms. See Social Security Ruling 96-7p, 20 C F.R 88
404. 1529(c) (3) (i) -(vii).

The ALJ fully credited Plaintiff’s testinony that she was in
consi derable pain on the date of the hearing. However, the ALJ
found that Plaintiff’'s testinony was not fully credible wth
respect to the level of pain she experienced during the period
before her date |ast insured. Specifically, the ALJ found that
Plaintiff’s testinony concerning the | evel of pain she experienced
and her ability to work before Septenber 30, 2002, was *“not
accepted by nme to the extent those statenents allege a |evel of
di sabl i ng synpt ons whi ch exceed what the objective nedical evidence
and clinical findings could reasonably be expected to produce.”

(Tr. 19.) The ALJ based her finding upon Plaintiff’'s nedical
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hi story, the reports fromPlaintiff’s physicians and the claimant’s
own description of her activities and lifestyle. (Tr. 19.)

The record supports the ALJ's rejection of Plaintiff’s
testinmony concerning the level of pain that she experienced.
First, as the ALJ discussed, while the reports from Plaintiff’s
treating physicians during the period before Septenber 30, 1992
indicate that Plaintiff experienced sone anount of pain, none of
these reports indicate that plaintiff experienced pain at a |evel
and intensity that prevented her from perform ng substanti al
gainful activity. Second, Plaintiff’s husband testified that
Plaintiff was able during this period to drive short distances, as
well as go to the novies on occasion, although it was sonewhat
unconfortable for her to do so. (Tr. 60.) Because the ALJ
addressed Plaintiff’s subjective conplaints of pain and stated her
reasons for rejecting them and because the ALJ s conclusion is
supported by the record, the ALJ had the discretion to reject

Plaintiff’s conplaints of disabling pain. Capoferri v. Harris, 501

F. Supp. 32, 37 (E.D. Pa. 1980).
V. CONCLUSI ON

For the foregoing reasons, the Court overrules Plaintiff’s
objections to the Report and Recommendati on of Magistrate Judge
Caracappa. Defendant’s Mtion for Summary Judgnent is granted in
itsentirety. Plaintiff’s Mdtion for Sunmary Judgnent is denied in

its entirety.

15



An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
MAUREEN LAUER ) ClVIL ACTI ON
Pl aintiff E NO. 02- 8585
V.
JO ANNE BARNHART,
Conmi ssi oner of
Soci al Security,
Def endant
ORDER
AND NOW this __ day of January, 2004, having considered the
parties’ nmotions for sunmmary judgnent, and having reviewed the
entire record, including the ALJ’s witten Decision, the transcript
of the hearing, and the hearing exhibits, for the reasons di scussed
in the acconpanyi ng Menorandum | T IS HEREBY ORDERED AS FOLLOWS
1) Plaintiff’s objections to the Report and Recommendati on
of Magi strate Judge Caracappa are overrul ed;
2) Def endant’ s Motion for Summary Judgnent is GRANTED,

3) Plaintiff’s Mtion for Summary Judgnent is DEN ED

4) This case shall be closed for statistical purposes.

BY THE COURT:

John R Padova, J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAUREEN LAUER ) ClVIL ACTI ON
Pl aintiff E NO. 02- 8585

V.
JO ANNE BARNHART,
Comm ssi oner of
Soci al Security,

Def endant

JUDGMVENT
AND NOW this __ day of January, 2004, in accordance with the

Court’s separate Order dated this sane date, granting Defendant’s

Motion for Sunmary Judgnent, pursuant to Kadel ski v. Sullivan, 30
F.3d 399 (3d Cir. 1994) and Federal Rule of Civil Procedure 58, IT
| S HEREBY ORDERED t hat JUDGVENT |S ENTERED in favor of Defendant,
Jo Anne Barnhart, Comm ssi oner of the Soci al Security

Adm ni stration, and against Plaintiff, Maureen Lauer.

BY THE COURT:

John R Padova, J.



